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Narrative in Support of Variance Application 

This variance application is related to the property located at 225 Couchtown Road (Map 

15, Lot 053-3), owned by James McLennand (the “Property”).  

Background Information 

In 2022, Mr. McLennand obtained a building permit to construct a mudroom and attached 

garage on his Property.  After the foundation was poured, the Town Building Inspector visited the 

Property to inspect the foundation and did not identify any issues with respect to setbacks.  

Construction commenced and the garage and mudroom were nearly complete  when a neighbor 

complained.  The complaining neighbor alleged that the garage impacted the view from her 

abutting property.  The Town sent the Building Inspector to the property again, and this time he 

concluded that the rear corner of the garage encroached on the 40-foot setback, a violation of 

Article VII, C, 1b of the Town of Warner Zoning Ordinance.  The Town sent a cease-and-desist 

letter to Mr. McLennand and instructed him to apply for an equitable waiver.  (See attached 

January 27, 2023 letter from Judith Newman-Rogers on behalf of the Select Board and the 

March 14, 2023 letter from Janice Loz, Land Use Administrator.)   

Mr. McLennand applied to this Board for an equitable waiver for the encroachment into 

the setback.  During this Board’s April 12, 2023 meeting, his request was denied.  This Board 

concluded that Mr. McLennand’s violation “was an outcome of ignorance of the law and failure 

to inquire.”  

Mr. McLennand requested a rehearing and submitted a revised equitable waiver request.  

Mr. McLennand explained that he and his contractor were aware of the setback requirements, 

and that they believed the garage was being constructed in such a way to meet those 

requirements.  Specifically, they believed the garage to be outside the setback because it was 

attached to Mr. McLennand’s conforming home and constructed roughly in line with the back 

wall of the house.  Mr. McLennand and his contractor did not appreciate that the angle of the 

boundary line in relation to the garage was such that the boundary line got closer to the garage at 

the corner farthest from the house.  This good faith error resulted in the accidental encroachment.  

A rehearing was held on July 12, 2023, where Mr. McLennand’s request was denied 

again.  Mr. McLennand appealed to Merrimack County Superior Court.  The Court affirmed the 

decision of the Board, and the Superior Court’s order is on appeal to the New Hampshire 

Supreme Court. 

 During an appearance in Superior Court, Warner’s counsel suggested that Mr. 

McLennand had another avenue for relief – a variance – and he welcomed Mr. McLennand to 

file a variance request.  In an effort to resolve this matter, Mr. McLennand now requests a 

variance from Article VII, C, 1b to allow the garage and mudroom to remain in place.  

Nature of the Variance Requested 

Mr. McLennand had the garage location measured in relation to the property line, and 

identified 56 square feet of one corner that, at the point of greatest encroachment, is seven feet 
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into the 40-foot buffer area, equating to 17.5% of the buffer – allowing 82.5% of the buffer to 

remain. (See the attached plans.)  A variance is appropriate under these circumstances.  

Application of the Variance Criteria 

1. The variance will not be contrary to the public interest  

The New Hampshire Supreme Court has noted that the first and second criteria – the 

requirement that the variance not be contrary to the public interest and that the variance be 

consistent with the spirit of the ordinance – are related and intertwined.  See Harborside 

Associates, L.P. v. Parade Residence Hotel, LLC, 162 N.H. 508, 514 (2011) (quoting Farrar v. 

City of Keene, 158 N.H. 684, 691(2009)).  The first step in analyzing and applying these two 

criteria is to examine the applicable ordinance.  Id. (citing Chester Rod & Gun Club v. Town of 

Chester, 152 N.H. 577, 581(2005)).  Any variance would in some measure be contrary to the 

public interest expressed in the zoning ordinance, and, therefore, when considering a variance 

request, one must determine whether to grant the variance would “unduly, and in a marked 

degree conflict with the ordinance such that it violates the ordinance's basic zoning objectives.” 

Id.  “Thus, for a variance to be contrary to the public interest and inconsistent with the spirit of 

the ordinance, its grant must violate the ordinance's ‘basic zoning objectives.’” Id.  “Mere 

conflict with the terms of the ordinance is insufficient.”  Id.  

The New Hampshire Supreme Court has recognized two methods for ascertaining 

whether granting a variance would violate an ordinance's “basic zoning objectives.”  Id.  One 

way is to examine whether granting the variance would “alter the essential character of the 

neighborhood.” Id.  Another approach “is to examine whether granting the variance would 

threaten the public health, safety or welfare.” Id. 

 

In this instance, the variance relates to a minor encroachment into the Property setback.  

Such a variance will not alter the essential character of this rural part of town.  Because of the 

large nature of the lots and the dense woods in the area, it is impossible to even notice the 

encroachment unless one specifically measures it.  This is borne out by the fact that the Warner 

building inspector did not notice the encroachment when inspecting the foundation. 

 

Also, the difference between the corner of the garage being 33 feet from the neighboring 

property instead of 40 feet will have no impact on the public and certainly will not be adverse to 

the public interest.  In fact, the 33-foot setback that remains at the Property is larger than that 

required in some other residential districts in Warner.  Here, a 33-foot setback is reasonable in 

meeting the public’s need to allow for sufficient distance between houses and other structures 

abutting parcels, particularly where the abutting property is already developed as a residential 

lot, and the neighbor’s house is approximately 175 feet away from the garage at issue.  (See 

attached Google Maps aerial photos with measurements.)  

 

Nor will granting this variance threaten public health, safety, or welfare.  This is a minor 

encroachment and the property is well screened with 150 to 17 feet of dense woods.  There is 

nothing to suggest that that the public health, safety, and welfare will be impacted at all.  

  

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007228993&originatingDoc=I4875a0abe58e11e0a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007228993&originatingDoc=I4875a0abe58e11e0a06efc94fb34cdeb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


 

3 
 

 

2. The spirit of the ordinance is observed  

As noted above, the New Hampshire Supreme Court has determined that the requirement 

that a variance not be contrary to the public interest “is co-extensive and related to the 

requirement that a variance be consistent with the spirit of the ordinance.”  Chester Rod & Gun 

Club v. Town of Chester, 152 NH 577, 580 (2005); see also Harborside Associates, 162 N.H. at 

514.  As such, this criterion overlaps with the public interest requirement and for the reasons set 

forth above, the variance would not run contrary to the spirit of the ordinance as found in its 

basis zoning objective.  

The 33-foot remaining setback is more than reasonable given the large lots at issue and 

the significant natural vegetative screening found in the surrounding woods.      

3. Substantial justice is done  

The New Hampshire Supreme Court has stated that the “guiding rule” for this criteria is 

whether the gain to the general public as a result of the ordinance provision outweighs the burden 

placed on the individual property owner.  Harborside, 162 N.H. at 515 (quoting Malachy Glen 

Assocs. v. Town of Chichester, 155 N.H. 102, 109, (2007)).  The Court also noted that for this 

provision one should look “at whether the proposed development [is] consistent with the area's 

present use.” Id.   

Allowing this variance would cause no harm to the general public.  The general public 

will not be negatively impacted by this minor encroachment.  The 33-foot remaining setback is 

larger than that required in some other residential neighborhood districts and is more than 

sufficient to meet the public’s need to provide for sufficient distance between homes and other 

structures on abutting parcels.  

On the other hand, the benefit of the variance to Mr. McLennand is substantial.  Mr. 

McLennand invested significant funds to build the garage (approximately $100,000) and will be 

forced to incur additional costs to demolish the garage or remodel it if this variance is not 

granted. Without this variance, Mr. McLennand’s investment will be lost. Mr. McLennand’s 

significant expense far outweighs any public benefit to be gained by enforcing the zoning 

ordinance and gaining seven more feet of separation between the garage and the property line.  

Additionally, and importantly, without the variance Mr. McLennand will not be able to construct 

an attached garage in the best and safest location on the property.  As discussed in greater detail 

below, the unique topography of the lot creates a severe challenge to placement of the garage in a 

way that avoids a steep slope and allows it to be placed on the knoll next to his home.   

Granting this variance will not harm the public but denying it will cause significant harm 

to Mr. McLennand. Substantial justice favors granting this variance.  

4. The values of the surrounding properties will not be diminished  

 

Granting this variance will not diminish surrounding property values. As noted above, the 

surrounding properties are very well screened from the Property and the encroachment is minor.  
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Despite the encroachment, 82.5% of the buffer zone still remains.  There is no evidence to 

suggest that the corner of the garage being 33 feet, rather than 40 feet from the abutter’s property 

line diminishes the value of surrounding properties. 

 

Mr. McLennand is aware that one of his abutters alleges to be harmed by the 

encroachment because the new garage impedes her view.  However, the view impact is due to the 

garage being constructed generally, not because of any encroachment into the setback buffer.  Put 

more specifically, even if the encroaching garage corner were removed, the abutter would have 

substantially the same view of the garage in all material respects.  Given the limited nature of the 

encroachment and the significant natural screening between the properties (in the control of the 

abutter), granting this variance would not diminish the abutter’s property value.  Again, there is 

nothing to suggest that the corner of the garage being 33 feet, instead of 40 feet from the 

abutter’s property has any impact on the view or the abutter’s property value.  This is particularly 

true where there is a large, wooded buffer area on the abutter’s own side of the property line 

between the garage and abutter’s home, which is about 175 feet from the rear corner of the 

garage.  

 

Additionally, the encroachment in no way impacts the abutter’s rights to develop her 

property or otherwise construct improvements.  Nor does it impact the rights of other 

surrounding property owners.   

 

5. Literal enforcement of the provisions of the ordinance would result in unnecessary 

hardship 

RSA 674:33, I(b)(5)(A) defines unnecessary hardship as follows:  

... “[U]nnecessary hardship” means that, owing to special 

conditions of the property that distinguish it from other properties 

in the area: 

(i) No fair and substantial relationship exists between the general 

public purposes of the ordinance provision and the specific 

application of that provision to the property; and 

(ii) The proposed use is a reasonable one. 

In this instance, the unique nature of the Property, particularly the topography in relation 

to the already-existing home and the property line at issue, means that strict application of the 

40-foot setback requirement is not necessary to meet the general purpose of the ordinance.   

 The primary purpose of the setback requirement is to ensure that neighbors are unable to 

construct improvements in a way that interferes with the use of the neighboring lots and to 

provide some “breathing room” between adjacent structures and uses.  Here, as the Board is 

aware from its prior site visit, the home (and the garage) is located on a knoll that has a steep and 

pronounced drop off in the “back” in the area of the side property line at issue.  That “back” edge 

of the knoll, which is approximately 30 feet from the property line, provides a natural “no build” 
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zone and buffer, as it is impossible as a practical matter to build on that severe slope between the 

knoll and the property line.  Additionally, there is 150-plus feet of mature forest on the abutter’s 

land between her home and the property line at issue, creating an additional significant natural 

vegetative buffer.  Setbacks are intended to allow for sufficient distance between houses and 

other structures on abutting parcels. Here, the 33-foot setback between the property line and the 

far corner of the garage is more than sufficient to accomplish this goal, in fact, as discussed 

previously, it is more than is required in some other residential districts in Warner.     

The unique topography on Mr. McLennand’s property is particularly challenging given 

the location of the home in relation to the steep driveway up to the top of the knoll.  The 

driveway leading to his house is sloped upward and Mr. McLennan’s home sits atop the knoll. 

Just before the driveway reaches the garage, the driveway slightly levels out, allowing for 

vehicles to safely and feasibly access the garage and possibly park in front of it. Moving the 

garage forward and away from the side lot line at issue would move it closer to the sloped 

portion of the driveway, creating difficult and likely unsafe vehicular access to the garage and 

home.  The garage was placed in its current location next to the home on the flat portion of the 

knoll, rather than near the “front” edge of the knoll near the slope, to both allow for it to properly 

connect to the existing home and to allow for safe and relative level access by vehicles.  

Avoiding the sloped area of the access drive as one enters or leaves the garage is particularly 

important in the winter months when the driveway can be covered with snow and ice.  Having as 

large as possible “flat” area in front of the garage is the safest option for accessing the garage and 

for safe maneuvering of vehicles that may be parked in front of it (such as guests to the home or 

delivery vehicles).  That maneuvering area would be limited or non-existent if the garage is 

moved farther “forward” from the property line to create an additional buffer in the “back” 

greater than the natural one already existing behind the garage because of the steep slope 

between the knoll and the property line. 

  

Also, placing an attached garage on the Property is reasonable, as such garages are 

typical in New Hampshire to protect vehicles – including trucks fitted up with snowplows like 

Mr. McClennand’s, in addition to personal vehicles – from the elements, such as rain, snow, and 

ice.  Attached garages must, by definition, be “attached” to the houses they serve, and here the 

house is located on the “back side” of the knoll to allow for a flat front yard and vehicle pull up 

area.  It is reasonable to place the garage there too and to locate it in a way that best allows for 

safe vehicle access, while also providing for reasonable movement and maneuverability of cars 

of visitors and guests who would park in front of the garage to avoid parking on the steeply-

sloped driveway. 

 

* * * 

 For the reasons stated above, the variance should be granted. 
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